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4）eg, Stephen Goldstein, “The Influences of Constitutional Principles on Civil Procedure in
Israel” (1982) 17 Israel L.R. 467‒510; and “Constitutional Norms of Civil Procedure as Reflected
in the ALI/UNIDROIT Principles of Transnational Civil Procedure” (Estudios en Homenage a
Hector Fix-Zamudio); “The Proposed ALI/UNIDROIT Principles and Rules: the Utility of Such
A Harmonization Project” (2001-4) VI Uniform L.R. 789-801.
O）ALI/UNIDROITʼs Principles of Transnational Civil Procedure (Cambridge 2006).
P）著者が 2003 年に示した 24 の手続原理 (Neil Andrews, English Civil Procedure (Oxford
2003) ch.ʼs 4 to 6) を配列しなおすことに決めるにあたっては，2010年 3月のケンブリッジ大学
でのセミナーと 2010年 5月 21日のケンブリッジ大学クレア・カレッジで行われたカート・リ
プスタイン教授に捧げたセミナーにおけるシモン・シェトリートとの対話がきっかけになった。
しかし，シモン・シェトリートと私とは，これらの原理をいかに配列するのがよいのかについ
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K）Neil Andrews, Principles of Civil Procedure (Sweet & Maxwell, London 1994).
L）Ibid., paras. 2-003 ff.
M）(London 1987) (Hamlyn Lectures for the year 1986).
























C）Sir Anthony Clarke MR, “The Supercase-Problems and Solutions”, 2007 Annual K.P.M.G.
Forensic Lecture: available at http://www.judiciary.gov.uk/docs/speeches/kpmg_speech.pdf.
D）Neil Andrews, Principles of Civil Procedure (London 1994), para. 21-001.
10）Sir Rupert Jackson, Review of Civil Litigation Costs (December, 2009: London 2010); on
which A.A.S. Zuckerman, “The Jackson Final Report on Costs-Plastering the Cracks to Shore
up a Dysfunctional System” (2010) 29 C.J.Q. 263.
11）J.A. Jolowicz in M. Cappelletti and D. Tallon (eds.), Fundamental Guarantees of the Parties in
Civil Litigation (Milano 1973), p. 121.
























14）Access to Justice: Final Report (London 1996).
15）A.A.S. Zuckerman and R. Cranston (eds.), The Reform of Civil Procedure: Essays on “Access
to Justice” (Oxford 1995); R. Cranston, How Law Works: The Machinery and Impact of Civil
Justice (Oxford 2006), ch. 5; Neil Andrews, English Civil Procedure (Oxford 2003), ch. 2; Neil
Andrews, “A New Civil Procedural Code for England: Party-Control ʻGoing, Going, Goneʼ”
(2000) 19 C.J.Q. 19-38; S. Flanders, “Case Management: Failure in America? Success in England
and Wales?” (1998) 17 C.J.Q. 308; J.A. Jolowicz, “The Woolf Report and the Adversary System”
(1996) 15 C.J.Q. 198; M. Zander, “The Governmentʼs Plans on Civil Justice” (1998) 61 M.L.R. 383
and “TheWoolf Report: Forwards or Backwards for the New Lord Chancellor?” (1997) 16 C.J.Q.
208; A.A.S. Zuckerman, “The Woolf Report on Access to Justice” (1997) 2 ZZPInt 31 ff.
16）筆者自身が民事訴訟規則を検討した近年の著作として，Neil Andrews, The Modern Civil
Process (Mohr & Siebeck, Tübingen, Germany 2008) (代替的紛争解決ADRの高まりについて
も検討している).




















18）C.P.R. 1.4(2); C.P.R. 3.1(2); C.P.R. Parts 26, 28, 29; Neil Andrews, The Modern Civil Process
(Mohr & Siebeck, Tübingen, Germany 2008) 3.13 ff; Neil Andrews, English Civil Justice and
Remedies: Progress and Challenges: Nagoya Lectures (Shinzan Sha Publishers, Tokyo 2007), ch.
3; see now the “Admiralty and Commercial Courts Guide” (2009), Section D, at pp. 17-31.「超巨
大事件“rogue” “super-cases”」をきっかけにして，その影響を懸念してなされた議論にも注意
されたい: Long Trials Working Party Report December 2007。この報告に基づき 2008年からパ
イロット・プログラムが実施された。 背景について，Sir Anthony Clarke MR, “The Super-
case-Problems and Solutions”, 2007 Annual K.P.M.G. Forensic Lecture: available at http://www.
judiciary.gov.uk/docs/speeches/kpmg_speech.pdf.
19）当事者自治の観点から民事訴訟規則の枠組みを分析したものとして，Neil Andrews, “A New
Civil Procedural Code for England: Party-Control ʻGoing, Going, Goneʼ” (2000) 19 C.J.Q. 19-38;
Neil Andrews, English Civil Procedure (Oxford 2003), paras. 13.12 to 13.41; 14.04 to 14.45; 15.65
to 15.72.
20）Neil Andrews, The Modern Civil Process (Mohr & Siebeck, Tübingen, Germany 2008), paras.
8.04 ff.
21）民事訴訟規則第 25 部のこうした側面について，Neil Andrews, ibid., ch. 7; D. Dwyer, The
Judicial Assessment of Expert Evidence (Cambridge 2008).
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23）C.P.R. 24.2: Swain v Hillman [2001] 1 All E.R. 91, 92, C.A.; Neil Andrews, The Modern Civil
Process (Mohr & Siebeck, Tübingen, Germany 2008), paras. 5.18 ff.
24）C.P.R. 31.6; Andrews, op. cit., ch. 6, notably, paras. 6.04, 6.22. 民事訴訟規則以前の過剰な書面の
開示について，Lord Woolf, Access to Justice: Interim Report (London 1995) ch. 21, paras 1-9
(いわゆる Peruvian Guano 基準に言及している: Compagnie Financière v. Peruvian Guano Co.
(1882) 11 QBD 55, 63, C.A.); Sir Johan Steyn (later Lord Steyn), preface to Hodge and Malek,
Discovery (London 1992); R. Cranston, “Complex Litigation: the Commercial Court” (2007) 26
C.J.Q. 190, 203.
25）Neil Andrews, The Modern Civil Process (Mohr & Siebeck, Tübingen, Germany 2008), paras.
9.09 ff.
26）[1999] 1 W.L.R. 1507, 1522-3, C.A.


























29）C.P.R. 52.4(2). 期限を徒過した上訴が許されるのは，ごく例外的な場合に限られる。Smith v
Brough [2005] EWCA 261; [2006] C.P. Rep. 17.
30）C.P.R. 52.6(1) (2).
31）Neil Andrews, The Modern Civil Process (Mohr & Siebeck, Tübingen, Germany 2008), paras.
10.15 ff.
32）C.P.R. 1.4(2)(e).
33）Notably, Dunnett v Railtrack plc [2002] 1 W.L.R. 2434, C.A.; Halsey v Milton Keynes General
NHA Trust [2004] 1 W.L.R. 3002, C.A.; Nigel Witham Ltd v Smith [2008] EWHC 12 (T.C.C.), at
[36] (J. Sorabji (2008) 27 C.J.Q. 427). こうした一連の判決について，Neil Andrews, The
Modern Civil Process (Mohr & Siebeck, Tübingen, Germany 2008), paras. 11.40 ff.
34）C.P.R. 3.1(2)(f); Neil Andrews, op. cit., 11.31.
Ⅳ：欧州人権条約 6条 1項
2000年 10月に発効した 1998年人権法により，欧州人権条約がイギリスの
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35）(Cmd 8969); Human Rights Act 1998, s. 1(3), Sch. 1 により，欧州人権条約がイギリス国内化
されている。S. Grocz, J. Beatson and P. Duffy, Human Rights: The 1998 Act and the European
Convention (2nd ed., 2008); M.W. Janies, R.S. Kay, A. Bradley, European Human Rights Law:
Text and Materials (3rd ed., Oxford 2008); R. Clayton and H. Tomlinson, The Law of Human
Rights (2nd ed., Oxford 2008).
36）R. Clayton and H. Tomlinson, op. cit., ch. 11.
37）Neil Andrews, English Civil Procedure (Oxford 2003), paras. 5.39 to 5.68.
38）Ibid., paras. 4.59 to end of chapter; 欧州人権裁判所の判例について, ibid., 7.21 to 7.79.
39）Starrs v Ruxton 2000 J.C. 208, 243; 17 November 1999, The Times (High Court of Justiciary)
per Lord Reed; Millar v Dickson [2002] 1 W. L. R. 1615, PC; Neil Andrews, English Civil
Procedure (Oxford 2003), paras. 4.02 to 4.27 (司法の独立).












は Brown v Stott 事件（2001）で次のように判示している41)。










41）[2003] 1 A.C. 681, 694, P.C.
42）(1975) 1 E.H.R.R. 524, 536, at [35].
43）Ibid., at [38].
44）[2002] EWCA Civ 605; [2002] 1 W.L.R. 2409, C.A., at [12]. この判示の予兆となった判決とし
て，Flannery v Halifax Estate Agencies Ltd [2000] 1 W.L.R. 377, C.A.; noted J.A. Jolowicz,



















報告者を務めた Rolf Stürner による，時系列的な解説がある48)。私自身も，
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45）Neil Andrews, “The Modern Procedural Synthesis: the American Law Institute and
UNIDROITʼs Principles and Rules of Transnational Civil Procedure” (2008) 164 Revista de
Processo 109-120 (Brazil) also published in (2009) Tijdschrift voor Civiele Rechtspleging 52-7
(Netherlands).
46）ALI/UNIDROITʼs Principles of Transnational Civil Procedure (Cambridge 2006).
47）起草グループの構成員は次の通り。Neil Andrews, University of Cambridge, UK; Professor
Frédérique Ferrand, Lyon, France; Professor Pierre Lalive, formerly University of Geneva,
sometime Goodhart Professor Legal Science, Cambridge, in practice as an international
commercial arbitrator, Switzerland; Professor Masanori Kawano, Nagoya University, Japan;
Mme Justice Aida Kemelmajer de Carlucci, Supreme Court, Mendoza, Argentina; Professor
Geoffrey Hazard Jr., now Hastings College of the Law, San Francisco, USA; Professor Ronald
Nhlapo, formerly of the Law Commission, South Africa; Professor Dr iur Rolf Stürner, University
of Freiburg, Germany, and Judge at the Court of Appeals of the German State Baden-Württem-
berg, Karlsruhe; the assistant to these discussions was Antonio Gidi (USA and Brazil).






























49）Neil Andrews “Embracing the Noble Quest for Transnational Procedural Principles” in M.
Andenas, N. Andrews, R. Nazzini (eds.), The Future of Transnational Commercial Litigation:
English Responses to the ALI-UNIDROIT Draft Principles and Rules of Transnational Civil
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51）英語の文献として以下のものがある。J.A. Jolowicz, On Civil Procedure (Cambridge 2000)
(以下時系列による): M. Cappelletti and J. Perillo, Civil Procedure in Italy (The Hague 1995); M.
Cappelletti (ed.), International Encyclopaedia of Comparative Law (The Hague, and Tübingen
1976), volume XVI “Civil Procedure”; J. Langbein, “The German Advantage in Civil Procedure”
(1985) 52 Univ. of Chi. L.R. 823-66; M. Damaska, The Faces of Justice and State Authority: A
Comparative Approach to the Legal Process (New Haven 1986); M. Cappelletti, The Judicial
Process in Comparative Perspective (Oxford 1989); M. Storme (ed.), Approximation of Judiciary
Law in the EU (Dordrecht 1994); A.A.S. Zuckerman (ed.), Civil Justice in Crisis: Comparative
Perspectives of Civil Procedure (Oxford 1999); W. Rechberger and H. Klicka (eds.), Procedural
Law on the Threshold of a New Millenium, XI. World Congress of Procedural Law (Center for
Legal Competence, Vienna 2002); D. Asser et al, “A summary of the interim report on
Fundamental Review of the Dutch Law of Civil Procedure” (2003) 8 ZZPInt 329-387; M. Storme
(ed.), Procedural Laws in Europe - Towards Harmonization, (Maklu, Antwerpen/Apeldoorn
2003); M. Storme and B. Hess (eds.), Discretionary Power of the Judge: Limits and Control
(Kluwer, Dordrecht 2003); Peter Murray and Rolf Stürner, German Civil Justice (Durham,
USA 2004); C.H. van Rhee (ed.), The Law’s Delays: Essays on Undue Delay in Civil Litigation
(Antwerp and Oxford 2007); C. H. van Rhee, European Traditions in Civil Procedure
(Intersentia and Hart, Oxford 2005); N. Trocker and V. Varano (eds.), The Reforms of Civil
Procedure in Comparative Perspective (Torino 2005); Oscar Chase, Helen Hershkoff, Linda
Silberman, Vincenzo Varano, Yasuhei Taniguchi, Adrian Zuckerman, Civil Procedure in
Comparative Context (Thomson West 2007); A. Pellegrini Grinover and R. Calmon (eds.),
Direito Processual Comparado: XIII World Congress of Procedural Law (Editora Forense, Rio
de Janeiro 2007), pp. 201-42; A. Uzelac and C.H. van Rhee (eds.), Public and Private Justice
(Antwerp and Oxford 2007); M. Deguchi and M. Storme (eds.), The Reception and
Transmission of Civil Procedural Law in the Global Society (Maklu, Antwerp 2008). いわゆる
「国境を越えた諸原理」について M. Storme (ed.), Approximation of Judiciary Law in the
European Union (Gent 1994); ALI/UNIDROITʼs Principles of Transnational Civil Procedure
(Cambridge 2006). このプロジェクトについて H. Kronke (ed.), special issue of the Uniform
Law Review (2002) Vol. VI; M. Andenas, N. Andrews, R. Nazzini (eds.), The Future of
Transnational Commercial Litigation: English Responses to the ALI/UNIDROIT Draft
Principles and Rules of Transnational Civil Procedure (British Institute of Comparative and
International Law, London 2006); Rolf Stürner, “The Principles of Transnational Civil
Procedure.” (2005) Rabels Zeitschrift, 201-254.
52）ALI/UNIDROITʼs Principles of Transnational Civil Procedure (Cambridge 2006).








and Masanori Kawano (eds.), Current Topics of International Litigation (Mohr Siebeck,
Tübingen 2009); 各国民事手続法の研究として Neil Andrews, English Civil Justice and
Remedies: Progress and Challenges: Nagoya Lectures (信山社出版 2007); Laura Ervo (ed.),
Civil Justice in Finland (慈学社 2009); Carlos Eslugues-Mota and Silvia Barona-Vilar (eds.),
Civil Justice in Spain (慈学社 2009); Miklos Kengyel and Viktoria Harsagi, Civil Justice in
Hungary (慈学社 2010); Neil Andrews, Contracts and English Dispute Resolution (慈学社 2010);
Dimitris Maniotis and Spyros Tsantinis, Civil Justice in Greece (慈学社 2010); Stephanie
Schmidt, Civil Justice in France (慈学社 2010); Marco de Cristofaro and Nicolo Trocker (eds.),
Civil Justice in Italy (慈学社 2010).
55）Peter Murray and Rolf Stürner, German Civil Justice (Durham, USA 2004).
56）Mount Scopus International Standards of Judicial Independence.
57）M. Storme (ed.), Approximation of Judiciary Law in the European Union (Gent 1994); see also
M. Storme (ed.), Procedural Laws in Europe - Towards Harmonization, (Maklu, Antwerpen/
Apeldoorn 2003); M. Storme and B Hess (eds.), Discretionary Power of the Judge: Limits and
Control (Kluwer, Dordrecht 2003).
58）Peter Murray and Rolf Stürner,German Civil Justice(Durham, USA 2004);ALI/UNIDROITʼs
Principles of Transnational Civil Procedure (Cambridge 2006).
59）ALI/UNIDROITʼs Principles of Transnational Civil Procedure (Cambridge 2006).
